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SUMVARY

Chapter 149 of Title 3, Hawaii Adm nistrative Rules,
entitled "Contracting”, is adopted.
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SUBCHAPTER 1

PURPOSE AND SCOPE

83-149-101 Scope. The provisions of this
chapter shall apply to all contracts awarded under
chapter 103F, HRS, and these rules. [Eff JUN 19 1999]
(Auth: HRS § 103F-106) (lnmp: HRS 88 103F-408 -
103F- 414)

83-149-102 Purpose. The purpose of this chapter
is to provide for uniformpractices and procedures for
drafting, nonitoring, and evaluating contracts awarded
under chapter 103F, HRS. [Eff JUN 19 1999] (Auth:
HRS 8103F-106) (Ilnmp: HRS 8103F-408 - 103F-414)

SUBCHAPTER 2

CONTRACT FORMS AND CONDI TI ONS

83-149-201 Contracts subject to appropriation of
state funds. (a) Every contract awarded pursuant to
chapter 103F, HRS, shall, at all tinmes, be subject to
the appropriation of state funds, and may be
termnated without liability to either the purchasing
agency or the provider in the event that funds are not
appropriated or avail abl e.
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(b) darification for nulti-termcontracts. A
multi-termcontract shall be subject to the
avai lability and appropriation of funds for each and
every fiscal year that it is in effect, and may be
termnated without liability to either the purchasing
agency or the provider in the event that funds are not
appropriated or available for any fiscal year.
[Eff JUN 19 1999] (Auth: HRS 8 103F-106)
(I'mp: HRS § 103F-414)

83-149-202 Contracts subject to the availability
of federal funds. (a) Every contract awarded
pursuant to Chapter 103F, HRS, that is partially or
whol |y funded from federal funds shall be subject to
the availability of federal funds as provided herein.

(b) Federally funded portion of contract
severable. The portion of any contract awarded
pursuant to chapter 103F, HRS, that is funded
federally shall be severable fromthe contract as a
whol e, and such portion may be severed and term nated
without liability to either the purchasing agency or
the provider, in the event of the unavailability of
federal funds.

(c) No obligation to expend state funds. No
contract awarded pursuant to chapter 103F, HRS, that
is partially or wholly funded from federal funds shal
be construed to obligate a purchasing agency to expend
state funds to cover any shortfall created by the
unavailability of the anticipated federal funds.

(d) darification for contracts wholly funded
fromfederal funds. Any contract awarded pursuant to
chapter 103F, HRS, that is wholly funded fromfedera
funds shall, at all tinmes, be subject to the
avai lability of the federal funds, and may be
termnated without liability to either the purchasing
agency or the provider in the event that the federal
funds do not becone available. Such a contract shal
not be construed as an obligation to expend state
funds to replace unavail abl e federal funds.

(e) Construction of section. This section shal
be liberally construed so as not to hinder or inpede
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the state in contracting for any service involving
financial aid fromthe federal governnent, nor shal
it be construed in a way that hinders or inpedes a
pur chasi ng agency's application for or receipt of
federal funds. [Eff JUN 19 1999] (Auth:

HRS § 103F-106) (Inp: HRS 88 103F-105, 103F-414)

83-149-203 Contract requirenent. (a) Every
contract awarded under chapter 103F, HRS, shall be
made in witing as provided herein before any funds
are di sbursed by a purchasi ng agency, or any services
are provided by a provider.

(b) Selection of contract form A purchasing
agency may use any of the follow ng nethods for
preparing a witten contract as required in subsection
(a) of this section:

(1) Standard forns. A purchasing agency
may al ways use the standard form
contracts prepared by the attorney
general pursuant to subsection (c)
bel ow.

(2) Purchase order. A purchasing agency
may use a purchase order for
procurenents | ess than $25, 000 nade
under the treatnment and snall purchase
of service nmethods if the purchasing
agency determnes, in its discretion,
that the state's legal interests are
adequately protected wthout the use of
a formal witten contract.

(3) Form generated by the purchasing
agency. A purchasi ng agency nmay
generate its own forms of contract by
foll owi ng the procedures in subsection

(e) bel ow.
(c) Standard contract fornms from attorney
general. The attorney general shall provide standard

forms of contract for each purchase of service nethod
est abl i shed under chapter 103F, HRS. Purchasing
agenci es may use the standard fornms w thout seeking
approval as to formfromthe attorney general, except
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where there has been a substantial change to the
forns.

(d) Additional contractual conditions. In
addition to the contractual conditions in the standard
formcontracts provided by the attorney general, the
head of a purchasi ng agency may i npose ot her such
requi renents on a provider as nmay be necessary to
ensure conpliance with statutes, these rules, and
ot her such requirenents for the receipt of state or
federal funds.

(e) Procedure for subm ssion of contract formto
attorney general. Every formof contract generated by
a purchasi ng agency other than provided for in
subsections (b)(1) and (b)(2) above, shall be
submtted to the attorney general along with a
menor andum t hat expl ai ns how t he purchasi ng agency's
proposed form of contract addresses the foll ow ng
I ssues:

(1) The uncertainties which may be invol ved
in contract performance and how t he
pur chasi ng agency's form of contract
addresses these uncertainties;

(2) The factors which made the standard
forms provided by the attorney general
I nappropri at e;

(3) A summary of how the proposed from of
contract addressed the foll ow ng
I ssues:

(A) Subcontracting;

(B) Term nation;

(C Defaults;

(D) Conpliance with |aws governing
anti-discrimnation, access and
accommodations for persons wth
di sabilities, and other highly-
regul at ed areas;

(E) Indemification; and

(F) Liability insurance; and

(4) The urgency of the requirenent.

[Eff JUN 19 1999] (Auth:

HRS § 103F-106) (Inp: HRS 8§ 103F-409)
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83-149-204 Termnation of contracts. (a) Every
contract awarded under chapter 103F, HRS, and these
rules shall contain a clause providing for term nation
of the contract, either in whole or in part, for non-
performance, reduction in funds available to pay the
provider, or a change in the conditions upon which the
need for the service was based. Such clause shal
al so require that the purchasing agency gi ve advanced
notice of ten working days to the provider, that
includes a brief statenent of the reason for the
term nation.

(b) Additional termnation clauses authorized.
In addition to the term nation clause required under
subsection (a), a contact awarded under chapter 103F
HRS, may include any additional term nation clauses
deened necessary or advisable in order to protect the
interests of the state.

(c) Election of termnation clause. Wen a
contact awarded under chapter 103F, HRS, contains nore
than one termnation clause, a purchasi ng agency may,
inits sole discretion, elect which term nation cl ause
to invoke in order to termnate the contract.

[Eff JUN 19 1999] (Auth: HRS 88 103F-106, 103F-408)
(I'mp: HRS 8§ 103F-408)

SUBCHAPTER 3

M SCELLANEOUS CONTRACTI NG PROCEDURES

83-149-301 Extension of existing contract during
procurenent process. (a) In order to provide
continuity of services during the procurenent process,
the termof a contract nay be extended in accordance
with this section until a new contract has been
awar ded and executed under the procurenent procedures
establ i shed by chapter 103F, HRS, and these rules.

(b) Conditions for extension. A contract may be
extended if all of the follow ng conditions are net:

(1) The extension wll be nmade for the
pur pose of providing continuity of
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services during the period between:

(A) The termnation of the contract to
be extended; and

(B) The effective date of a contract
to be awarded and executed through
a pendi ng procurenent procedure;

(2) The period of the extension will be for
si x nmonths or |ess;

(3) Funds to pay for the services during
the extended term of the contract have
been appropriated and are avail abl e;
and

(4) The ternms and conditions of the
contract to be extended:

(A WII remain substantially the sanme
as the original contract, or the
original contract as anended; or

(B) WII be are fair and reasonabl e.

(c) Formand content of extension. Any
extensi on made under this section shall be in witing,
and by a suppl enental agreenent that:

(1) States that an extension is being
al |l oned pursuant to this section;

(2) States that the extension wll
termnate in one hundred and ei ghty
days, or when a replacenent contract
has been executed, which ever occurs
first;

(3) States that the terns and conditions
for the extension wll be the sane as
for the contract before the extension;
and

(4) |Is signed by the provider and the
pur chasi ng agency.

(d) Extension of contract available if not
expired. An extension is available under this section
provi ded the contract to be extended has not expired.
[Eff  JUN 19 1999] (Auth: HRS § 103F-106) (I np:

HRS § 103F-413)
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83-149-302 Muilti-Termcontract use, requirenents
and procedures. (a) Miulti-termcontracts may be
awarded in accordance with the terns of this section
in order to advance the interests of the state through
greater econony or efficiency in the provision of
heal th and human servi ces.

(b) Milti-termcontract defined. A nulti-term
contract is any contract that covers a termof nore
than two years, or that provides for extension beyond
a two-year term

(c) Required determ nation for the use of nulti-
termcontracts. |In order to use a nulti-term
contract, a purchasing agency nust nake a
determ nation that funds are available for the first
fiscal period of the contract, and that a multi-term
contract is in the best interest of the purchasing
agency such as the foll ow ng:

(1) Provision of the required services
i nvol ves high start-up costs that only
have to be paid once over the life of
the contract;

(2) \Where a changeover of providers woul d
i nvol ve both hi gh phase-in and high
phase-out costs during the transition
peri od;

(3) When stabilization of the provider's
wor kf orce over a |onger period of tine
woul d pronote econony and consi st ent
qual i ty;

(4) \Were there is a conpelling clinica
reason for continuity in services from
a provider, as applicable; or

(5) \Where the benefit to be gained from
normal conpetitive practices is
substantially outwei ghed by the costs
associated wth repeated conpetitive
pur chases of services.

(d) Additional content requirenents for requests
for proposals. A request for proposals that
contenplates the award of a nmulti-termcontract shall,
in addition to the requirenments of section 3-143-201,
i ncl ude the foll ow ng:
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(1) A statenent of the purchasi ng agency's
intention to award a nmulti-term
contract;

(2) The termof the contract and conditions
for renewal or extension; and

(3) A statenent that funds are avail able
for only the initial termof the
contract.

(e) Additional contract content requirenents.
Every multi-term contract awarded under chapter 103F
HRS, shall contain an express provision that the
multi-termcontract is subject to the appropriation
and availability of funds for each and every fiscal
year, and may be termnated without liability to
ei ther the purchasing agency or the provider in the
event that funds are not appropriated or avail able, as
provided in sections 3-149-201 and 3-149-202.

(f) Construction of section. Nothing in this
section shall be construed to limt the rights of the
state or the provider under any term nation cl ause of
any contract awarded under chapter 103F, HRS.

(g) Duration of multi-termcontracts. A nulti-
termcontract nay extend for any period of tinme to
whi ch the provider and purchasi ng agency agree,
provi ded that for any proposed period of nore than six
years, the head of the purchasing agency submts a
witten request to and receives approval fromthe
chief procurenent officer. The witten request shal
i ncl ude the foll ow ng:

(1) A determnation that a period of nore
than six years is necessary in order to
secure a substantial econom c benefit
for the state, or a substanti al
clinical benefit to a service
reci pi ent;

(2) A brief factual description of the
circunstances that justify a period of
nore than six years, including
reference to economc or clinica
studi es that support the determ nation
in (1) above;
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(3) A determnation that there is no notive
of frustrating the purposes of chapter
103F, HRS, underlying the proposed
award of a contract for a period of
nmore than six years; and

(4) A statenment that all the information
and determ nations in the request are
true and correct to the best of the
requestor's know edge.

[Eff JUN 19 1999] (Auth:
HRS § 103F-106) (Inmp: HRS § 103F-410)

83-149-303 Amendnment of contracts. (a) Every
amendnent to a contract awarded under chapter 103F,
HRS, shall be made in accordance with this section

(b) Form of anmendnent. Every anmendnent shall be
made in witing, and signed by both parties.

(c) Procedures for anmendnent. The head of a
pur chasi ng agency nmay negotiate to anmend an exi sting
contract at any time provided that the amendnent does
not constitute a fundanental change.

(d) Fundanental change. A fundanental change to
a contract is one which is so great that a reasonable
pur chasi ng agency would in light of all the
ci rcunst ances, re-procure the required services
i nstead of anending an existing contract in order to
assure that the state is receiving the nost
advant ageous bargain. In the case of a contract
awar ded under chapter 3-144, -145, -146 or -147, a
fundanental change is al so any change that would
result in an anmendnent that woul d exceed the scope of
the chapter of these rul es under which the contract
was originally awarded. [Eff JUN 19 1999] (Auth:
HRS 88 103F-106, 103F-408) (Inp: HRS § 103F-408)

83-149-304 Parceling forbidden. (a) The
practice of parceling a | arge single purchase of
health and human services into nultiple smaller
purchases in order to avoid conducting a conpetitive
purchase of services, or to otherwise frustrate the
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pur poses of chapter 103F, HRS, and these rules is
f or bi dden.

(b) Suspension of power to procure. In the event
that it is determned that a purchasing agency is
guilty of parceling, the adm nistrator may, in his or
her discretion, take any action permtted by | aw he or
she deens appropriate in order to address the
situation, including order that all or a part of the
pur chasi ng agency's procurenent activities shall be
conducted under the direct supervision of its chief
procurenent officer, or the adm nistrator.

[Eff JUN 19 1999] (Auth: HRS § 103F-106) (I np:
HRS § 103F-408)

SUBCHAPTER 4

MONI TORI NG OF CONTRACTS

83-149-401 Contract nmonitoring. (a) Each
pur chasi ng agency shall formulate and inplenent a
nmonitoring plan consisting of the foll ow ng
conponent s:

(1) A manual or other set of guidelines that

i ncl udes the objectives, procedures, and
requi renents of the nonitoring process;

(2) Procedures for docunmentation of reporting
probl ens or reconmendati ons between the
provi der and the purchasi ng agency; and

(3) A clear procedure for followup on
reconmendati ons, problens, and itens
requiring corrective action including
deadl i nes for both reporting and responding
to such itens.

(b) Coordi nation anong agenci es. Purchasing
agenci es shall coordinate nonitoring activities to
elimnate duplication of nonitoring of a provider who
has nore than one contract with a purchasi ng agency.
The adm ni strator may assi st the purchasi ng agenci es
in this coordination as practicable. Such activities
may i nclude nonitoring of adm nistrative and fiscal
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requi renents. Each POS coordinator shall coordinate
wi th ot her purchasing agencies in reducing duplication
of nonitoring activities anong purchasi ng agenci es,
where feasible. [Eff JUN 19 1999] (Auth:

HRS § 103F-106) (Inp: HRS § 103F-408)

SUBCHAPTER 5

EVALUATI ON OF CONTRACTS

83-149-501 Contract evaluation. (a) Each
pur chasi ng agency shall establish contract eval uation
criteria and procedures. The adm nistrator may
coordinate wth purchasing agencies to devel op uniform
criteria and procedures.

(b) Mninmumrequirenents for eval uati on process.
Each contract awarded under the conpetitive or
restrictive purchase of service nethod shall be
evaluated. A final witten evaluation shall be
conpleted within 120 cal endar days after the
expiration or termnation of the contract and shal
i nclude an anal ysis of the extent to which defined
performance outconmes were nmet. As applicable, a
di scussion of any problens with or adjustnents to, the
performance outcones shall al so be addressed.

(c) Provider response to report. The provider
shal | be given an opportunity to respond in witing to
all evaluation reports. The evaluation report and
provi der response shall be included in the contract
file. [Eff JUN 19 1999] (Auth: HRS § 103F-106)
(I'mp: HRS 8§ 103F-408)
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DEPARTMENT OF ACCOUNTI NG AND GENERAL SERVI CES

Chapter 149, Hawaii Adm nistrative Rules, on the
Summary Page dated June 1, 1999, was adopted on June
1, 1999, follow ng public hearings held on May 11, 12,
18, 19, 20, 1999 after public notice was given in the
Hawaii State and County Public Notices on April 5,
1999.

The adoption of chapter 149 shall take effect ten
days after filing wwth the Ofice of the Lieutenant
Gover nor.

Robert E. Oyama, Chairperson
Procurenent Policy Board

Raynond H. Sato
State Conptroller

APPROVED:

Benjam n J. Cayetano
Gover nor
St ate of Hawai i

Dat ed:

APPROVED AS TO FORM

Deputy Attorney Ceneral

JUN 09 1999
Fil ed
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